
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Disposal of Development Land: 
Assets of Community Value & 
Crichel Down Rules 
 

 
ASSETS OF COMMUNITY VALUE 
 
It should be noted that these provisions are not yet in force in Wales. The Welsh 
Government did adopt the legislation but as yet we don’t have a date for it coming 
into force.  
 
The Localism Act 2011 introduced a community right to bid on Assets of Community 
Value (ACV) which aims to ensure that buildings and amenities can be kept in public 
use and remain an integral part of community life. Under the legislation, voluntary 
and community organisations and parish councils can nominate an asset to be 
included in a list of ACVs, which list the local authority is required to maintain. In 
addition, a restriction will be added to the register of title for that property, stating 
that it is an ACV, and the status of the property will show up in LA searches. There 
is also a CPSE enquiry about ACVs upon sale of the property. The local authority 
must also maintain a list of ‘land nominated by an unsuccessful community 
nomination’. 
 
If land is included in the list of assets of community value it will remain on that list 
for five years. If the owner of an ACV wants to sell the asset during that time, they 
must notify the LA, at which point a six-week moratorium period will be triggered 
during which any community group wishing to bid for the asset must notify the local 
authority that they wish to be considered as a potential bidder.  
 
If this does not happen then the owner can proceed to a sale. However, if interest 
from a community group is noted during this time, there is a further moratorium of 
6 months during which time the asset cannot be sold. This is intended to allow 
community groups time to develop a proposal and raise the required capital to bid 
for the property when it comes onto the open market at the end of that period.  
 
There is also a ‘protected period’ of 18 months from the date of notification by the 
owner to the LA of their intention to sell, to protect the owner from repeated 
attempts to block a sale. 
 
Defining ‘community value’ 
 
A building or piece of land will be deemed to have community value only if the 
primary use of the land or building currently, or in the recent past, furthers the 
social well-being or cultural, recreational or sporting interests of the local 
community AND this use will continue to do so in the future. The definition is 
wide, so that even a public house can be an asset of community value on the 
grounds that it furthers the social and recreational wellbeing of the local 
community. See Evenden v Brighton and Hove City Council [2015], in which the 
court decided that all that was required was a realistic prospect that the premises 
may be a community asset in the future. Moreover, it was irrelevant that the 
public house had been unprofitable in the past and that the community did not 
have the funds to purchase. 



Furthermore, in Admiralty Taverns v Cheshire West and Chester Council and 
Farndon Parish Council [2018] UKUT 15 (AAC) the Upper Tribunal accepted that a 
public house could further the recreational activities of the community, even 
though the large majority of customers were from outside the locality and were 
visiting the public house for meals.   
 
A still more surprising case is that of Matterhorn Capital v Bristol City Council 
(2015). Here a scout hut was listed as an asset of community value even though its 
lease had come to an end and the property had been demolished by the time of the 
listing.  There was still a prospect of the scouting association obtaining a new lease 
and obtaining funding through charitable donations. 
 
ACVs and Planning 
 
The listing of a property as an ACV will usually result in the prevention of successful 
planning applications on the site. In Banner Homes Ltd (BHL) v St Albans District & 
City Council (1) & Verulam Residents Association (2) [2018] EWCA Civ 1187, land 
owned had been used by the locals for playing, kite flying, dog walking and other 
activities for around 40 years. Banner Homes purchased the land in 1996 and at the 
time made no attempt to prevent the locals using the land (it was in the green belt 
so they were biding their time).  When the locals made an application to nominate 
the land as an ACV, Banner Homes fenced off all but two public foot paths across 
the land. The Court of Appeal confirmed that, although people may be trespassing 
after the owner had put up fences, it could still be an asset of community value and 
the local planning authority had acted reasonably in refusing planning permission. 
Thus, the fact that a piece of land is an ACV is a material consideration for planners 
when considering planning applications.   
   
This ruling suggests that an ACV listing may be an alternative where a village green 
claim cannot be made, eg. where there is not 20 years user, user is not as of right, 
or a planning application has been made in relation to the land.  
 
Compensation 
 
A landowner may claim compensation in writing from the local authority within 13 
weeks if they lose out through their property being listed as an ACV.   
 
Fielder v Harrogate Borough Council [2020] UKUT 288.  This is the first Upper 
Tribunal decision in this area.  It involved the claim against the council for £711,000 
which failed on the grounds of limitation periods being exceeded.  The following 
was stated: 
 
1. Unlike previous first tier tribunal decisions, diminution in value may be claimed. 

2. Compensation is a one-off loss at the time of listing, unless the loss is 

continuing. 

3. The 13-week time-period to make an application begins with the council’s initial 

decision to list. It is essential that landowners who wish to claim compensation 

act swiftly.   

 



  
CRICHEL DOWN RULES 
 
The Rules apply whenever land has been acquired under compulsory purchase or 
threat of compulsion and no more than 25 years have elapsed since the date of 
acquisition. Where a department wishes to dispose of land to which the Rules apply, 
former owners will, as a general rule, be given a first opportunity to repurchase the 
land, provided that its character has not materially changed since acquisition.  
 
Land will normally be offered back to the former freeholder or their successors in 
title. If the land was, at the time of acquisition, subject to a long lease and more 
than 21 years of the term would have remained unexpired at the time of disposal, 
departments may, at their discretion, offer the freehold to the former leaseholder 
if the freeholder is not interested in buying back the land. 
 
The character of the land may be considered to have "materially changed" where, 
for example, dwellings or offices have been erected on open land, mainly open land 
has been afforested, or where substantial works to an existing building have 
effectively altered its character. The erection of temporary buildings on land, 
however, is not necessarily a material change.  
 
Exceptions to the Rule 
 
The obligation to offer back does not apply where:  
 
1. It is decided on specific Ministerial authority that the land is needed by another 

department. 

2. It is decided on specific Ministerial authority that for reasons of public interest 

the land should be disposed of as soon as practicable to a local authority or 

other body with compulsory purchase powers.  

3. The area of land is so small that its sale would not be commercially worthwhile. 

4. It would be mutually advantageous to the department and an adjoining owner 

to effect minor adjustments in boundaries through an exchange of land. 

5. It would be inconsistent with the purpose of the original acquisition to offer the 

land back as, for example, in the case of dwellings bought for onward sale to a 

Registered Provider of Social Housing 

6. A disposal comprises either two or more previous land holdings, or part of the 

site has been materially changed in character, and there is a risk of the 

fragmented sale of that site realising substantially less than the best price that 

can reasonably be obtained for the site as a whole.  Consideration will be given 

to offering a right of first refusal of all, or part of the property, to any former 

owner who has remained in continuous occupation of the whole, or part, by 

virtue of tenancy or licence.  

 



  Best Value Consideration  

 
Where local authorities are disposing of land, it is generally expected that land 
should be sold for the best consideration reasonably obtainable. However, it is 
recognised that there may be circumstances where an authority considers it 
appropriate to dispose of land at an undervalue. When disposing of land at an 
undervalue, authorities must remain aware of the need to fulfil their fiduciary duty 
in a way which is accountable to local people. Authorities should therefore not 
divest themselves of valuable public assets unless they are satisfied that the 
circumstances warrant such action. The court in Faraday Development Limited v 
West Berkshire [2016] EWHC 2166 gave the following guidance: 
 
a) The court is not entitled to substitute its own view on the facts and merits for 

that of the local authority and may only interfere if there was no material upon 

which the authority's decision could have been reached, or if the authority 

disregarded matters it ought to have taken into consideration, or if it took into 

account matters which were irrelevant, or if its decision was irrational. 

b) The Court is only likely to find a breach where the LA has (a) failed to take proper 

advice, or (b) failed to follow proper advice for reasons which cannot be 

justified, or (c) it followed advice that was so plainly erroneous that it must, or 

at least ought to have known, that it was acting unreasonably. 

c) That duty does not mandate the authority to have regard to any particular 

factors nor is there any need for the authority's decision-making process to 

refer to it explicitly, provided that the court is able to see that the duty has in 

substance been performed.  

d) "Consideration" is confined to those elements of a transaction which are of 

commercial or monetary value. Therefore, the court will quash a decision to sell 

property where the authority has taken into account an irrelevant factor, for 

example job creation, when assessing whether it is obtaining the best 

"consideration" reasonably obtainable. 

e) The highest offer on the table need not represent the best "consideration", 

because an authority may conclude that "a bird in the hand is worth two in the 

bush". 

f) There is no absolute requirement to market the land being disposed of, or to 

obtain an independent valuation. 

Whitstable Society v Canterbury City Council [2017] EWHC 254. The local authority 
based the sale price on a valuation that assumed affordable housing would be 
inevitable for the development. The valuation was eight months old at the time of 
completion and in the meantime, there had been a written ministerial statement 
precluding this for small sites. The court stressed that relevant up to date planning 
information is essential, and knowledge of planning conditions is vital. 
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